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Bailey, Johnson & Peck PC, Albany (Crystal R. Peck of
counsel), for appellants-respondents.

Rupp Pfalzgraf LLC, Buffalo (John T. Kolaga of counsel), for
respondents-appellants.

Before: Egan Jr., J.P., Clark, Lynch, Powers and Mackey, JJ.

MEMORANDUM AND ORDER

Mackey, J.

*1  Cross-appeals from an order of the Supreme Court
(David Weinstein, J.), entered October 19, 2023 in Albany
County, which (1) partially granted a motion by defendants
Global Contracting & Painting, Inc. and Larry Fotevski for
summary judgment, and (2) partially granted plaintiffs’ cross-
motion for summary judgment.

This contract dispute arises in connection with the
rehabilitation of the Newtonville 1.0 Million Gallon standpipe
in the Town of Colonie, Albany County, and the discovery

of hazardous waste removed from its interior. 1  Defendant
Global Contracting & Painting, Inc. won a bid for
plaintiffs’ project involving various restoration tasks related
to the standpipe, including “sandblasting, lead based paint
abatement and painting of the interior and exterior of the
standpipe.” Defendant C.T. Male Associates Engineering
served as the project manager, a role that included the

preparation of the bid and contract documents on behalf of
plaintiffs. The terms of the contract entered into by Global
and plaintiffs provided, in relevant part, when Global could
be held responsible for the removal or remediation of a
hazardous environmental condition at the project site.

After Global had blasted and finished repainting the interior
of the standpipe, paint chip samples previously removed
from the interior tested positive for hazardous levels of
polychlorinated biphenyls (hereinafter PCBs). Global then
notified plaintiffs of the testing results and took various
actions, including stopping the transfer of the hazardous waste
to a landfill and returning it to the worksite and confining
its contaminated equipment. Thereafter, C.T. Male contacted
Global and directed that the waste be secured as a qualifying
hazardous material, asserting that the disposal of the paint
chip waste and any necessary environmental site remediation
was Global's responsibility. Global disagreed and replied that
the PCB-laden chip waste from the interior of the standpipe
was an unanticipated hazardous environmental condition that
was not expressly identified in the contract as being within
the scope of the work and, thus, plaintiffs were responsible
for remediation. Upon this basis, Global ceased work on the
project.

Plaintiffs thereafter commenced this action against Global
and its president, Larry Fotevski, alleging breach of contract,
among other claims, asserting that Global failed to properly
address the hazardous waste discovered as required under the
contract and to timely complete the project when it ceased
work. Global answered and asserted, as is relevant here, a
counterclaim for breach of contract based upon plaintiffs’
alleged failure to accurately disclose the concentrations
of PCBs present at the worksite and to thereafter issue
change orders in accordance with the hazardous conditions
discovered. Plaintiffs and Global subsequently cross-moved
for summary judgment on their respective breach of contract
claims.

*2  Supreme Court partially granted Global's summary
judgment motion, finding that the PCBs discovered within
the interior of the standpipe were an undisclosed hazardous
environmental condition. As a result, the court found that
Global was not obligated to remediate the hazard and that
plaintiffs were obligated to indemnify Global for costs
associated with the contamination. The court also partially
granted plaintiffs’ cross-motion, finding that Global's right to

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0495761699&originatingDoc=I88a8f850109211f0b765ea1bf5811462&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218396501&originatingDoc=I88a8f850109211f0b765ea1bf5811462&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 


Wright, Walter 4/4/2025
For Educational Use Only

Town of Colonie v. Global Contracting & Painting, Inc., --- N.Y.S.3d ---- (2025)
2025 N.Y. Slip Op. 01986

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 2

indemnification was subject to certain limitations under the
contract absent a showing “of reckless, willful or bad faith
conduct.” The remainder of the summary judgment motions
were denied. These cross-appeals ensued.

In seeking summary judgment, “a movant is only entitled
to judgment as a matter of law where the record evidence
reflects that there remain no material issues of fact” (Matter
of McNeil, 233 AD3d 1231, 1233 [3d Dept 2024]; see Davis
v. Marshall & Sterling, Inc., 217 AD3d 1073, 1074 [3d Dept
2023], appeal dismissed 40 NY3d 1084 [2024]). To prevail
on a cause of action for breach of contract, a party must
demonstrate “the existence of a contract, the performance of
its obligations under the contract, the failure of the [opposing
party] to perform its obligations and damages resulting from
[that] breach” (Cobleskill Stone Prods., Inc. v Merchants Natl.
Bonding, Inc., 223 AD3d 1021, 1023 [3d Dept 2024] [internal
quotation marks and citations omitted]). “The determination
as to whether a contract is ambiguous and the interpretation of
an unambiguous agreement are questions of law for the court
to resolve” (Zollo v Adirondack Lodges Homeowners Assn.,
Inc., 225 AD3d 973, 975 [3d Dept 2024] [citations omitted]),
and “[a] contract that is complete, clear and unambiguous on
its face must be enforced according to the plain meaning of
its terms” (Cobleskill Stone Prods., Inc. v Merchants Natl.
Bonding, Inc., 223 AD3d at 1023 [internal quotation marks
and citations omitted]).

Initially, we agree with Supreme Court that the terms of
the contract concerning hazardous conditions present at
the project site are unambiguous. As relevant here, the
contract required Global to “abate lead-based paint ... and
PCB containing paint on all of the exterior surfaces” of
the standpipe and ancillary equipment, and to comply with
federal regulations “during the removal of the coating
system (paint) on the exterior of the [standpipe].” Further
references regarding acceptable removal and abatement
methods and requirements, again, solely concerned the
standpipe's “exterior.” Global would not be held responsible
“for removing or remediating any Hazardous Environmental
Condition encountered, uncovered, or revealed at the [s]ite
unless such removal or remediation is expressly identified
in the [c]ontract [d]ocuments to be within the scope of the
[w]ork.” To this end, the parties’ agreement provided that
Global was permitted to “rely upon the accuracy of the
[t]echnical [d]ata expressly identified” by plaintiffs regarding
the presence of environmental hazards.

Global's submissions on summary judgment reflect that
the technical data and information provided by plaintiffs
identified low levels of lead-based paint and PCBs on the
exterior of the standpipe and in the soil at the project site,
without reference to the standpipe's interior. A “Health &
Safety Plan” created for the project in August 2017 similarly
noted the presence of lead and PCBs on the exterior of the
standpipe. Bid documents also indicated that the standpipe
had last been repainted in 1991. Affording the terms of
the contract “their plain and ordinary meaning” (O'Toole v.
Marist Coll., 206 AD3d 1106, 1008 [3d Dept 2022] [internal
quotation marks and citations omitted]; see Davis v. Zeh,
200 AD3d 1275, 1278 [3d Dept 2021]), we find that Global
met its initial burden on summary judgment on this issue,
as its submissions indicate that the presence of PCBs in the
interior of the standpipe was not “expressly identified” in the
information provided by plaintiffs. In opposition, plaintiffs
did not contradict Global's submissions but provided the
affidavit of John Frazer, superintendent of the Latham Water
District. Frazier's affidavit, conceding that samples had not
been taken from the interior of the standpipe for testing
prior to commencement of the project but asserting that
it was nevertheless “not a reasonable assumption” that the
interior was free from PCBs, was insufficient to raise a triable
issue of fact. Accordingly, Supreme Court properly granted
partial summary judgment in favor of Global, finding that
the PCBs in the standpipe's interior were an undisclosed
hazardous environmental condition for which Global was not
responsible and plaintiffs were subject to indemnification (see
Cobleskill Stone Prods., Inc. v Merchants Natl. Bonding, Inc.,
223 AD3d at 1023–1025; White Knight Constr. Contrs., LLC
v Haugh, 216 AD3d 1345, 1348 [3d Dept 2023]).

*3  Turning to the issue of indemnification, where, as here, “a
contract employs contradictory language, specific provisions
control over general provisions” (Matter of McKay v. Village
of Endicott, 161 AD3d 1340, 1343 [3d Dept 2018] [internal
quotation marks and citations omitted], lv denied 32 NY3d
913 [2019]). “Contractual indemnification provisions are
strictly construed to avoid reading into the provision a duty
which the parties did not intend to be assumed” (Burhmaster v.
CRM Rental Mgt., Inc., 166 AD3d 1130, 1134 [3d Dept 2018]
[internal quotation marks, brackets and citations omitted];
see Torres v. Accumanage, LLC, 210 AD3d 718, 720 [2d
Dept 2022]), and are “generally enforceable unless the party
seeking to avoid liability has engaged in grossly negligent
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conduct evincing a ‘reckless disregard for the rights of others’
” (Pacnet Network Ltd. v. KDDI Corp., 78 AD3d 478, 480 [1st
Dept 2010], quoting Colnaghi, U.S.A. v. Jewelers Protection
Servs., 81 N.Y.2d 821, 823–824 [1993]).

The contract here provides that, “[t]o the fullest extent
permitted by [l]aws and [r]egulations, [plaintiffs] shall
indemnify and hold harmless [Global] ... against all claims,
costs, losses, and damages (including but not limited to all
fees and charges of engineers, architects, attorneys, and other
professionals and all court or arbitration of other dispute
resolution costs) arising out of or relating to a[h]azardous
[e]nvironmental [c]ondition.” A separate provision, however,
limits damages by expressly exempting plaintiffs from
liability for any “claims, costs, losses, or damages sustained
by [Global] on or in conjunction with any other project
or anticipated project.” In reconciling these contradictory
contractual provisions, we find that Supreme Court correctly
found the more specific limitations provision to be controlling
(see Restatement [First] of Contracts § 236[c]; Muzak Corp.
v. Hotel Taft Corp., 1 N.Y.2d 42, 46 [1956]; McKay v. Village
of Endicott, 161 AD3d at 1343). As a consequence, the court
astutely recognized that Global's right to indemnification for

damages related to the hazardous environmental condition,
i.e., the PCBs from the interior of the standpipe, did not
extend to “potential losses it might face during its work on any
and all other projects on which it was engaged ” (emphasis
added). The court thus properly granted partial summary
judgment in plaintiffs’ favor to this extent (see generally
Burhmaster v. CRM Rental Mgt., Inc., 166 AD3d at 1134–
1135). Despite Global's contention that plaintiffs acted with
reckless indifference to the rights of others so as to render
the limitation on liability clause unenforceable, questions of
material fact remain precluding summary judgment as to this
issue (see Colnaghi, U.S.A. v. Jewelers Protection Servs., 81
N.Y.2d at 823–824; Soja v. Keystone Trozze, LLC, 106 AD3d
1168, 1170 [3d Dept 2013]).

Egan Jr., J.P., Clark, Lynch and Powers, JJ., concur.
ORDERED that the order is affirmed, without costs.

All Citations

--- N.Y.S.3d ----, 2025 WL 993352, 2025 N.Y. Slip Op. 01986

Footnotes

1 A standpipe is “a high vertical pipe or reservoir that is used to secure a uniform pressure in a water-
supply system” (Merriam–Webster.com Dictionary, standpipe [https://www.merriam-webster.com/dictionary/
standpipe]). In layman's terms, a standpipe is essentially a form of water tower.
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*1  {1} After a bench trial, the district court ordered
Defendant Pinos Altos Mutual Domestic Water Consumers
Association to comply with the Open Meetings Act (OMA),
NMSA 1978, §§ 10-15-1 to -4 (1974, as amended through
2013), but declined to invalidate any past action that
Defendant took. It further found that in denying information
that Plaintiff Mark Johnson sought under the Inspection
of Public Records Act (IPRA), NMSA 1978, §§ 14-2-1
to -12 (1947, as amended through 2023), Defendant acted
unreasonably, but not in bad faith. The district court

concluded that Plaintiff was entitled to the requested
information as well as statutory damages. Plaintiff appeals,
asserting that the relief granted by the district court under
the OMA was inadequate for various reasons, and that the
district court erred by refusing to find that Defendant's IPRA
violation was in bad faith. Unpersuaded by any of Plaintiff's
arguments, we affirm.

DISCUSSION

I. The OMA
{2} In the district court, Plaintiff proposed a finding of
fact that “Defendant repeatedly violated [the] OMA ... at
meetings in July, August, September and November 2019.”
Plaintiff asked the court to find that Defendant's violations
included holding its August meeting in violation of the OMA,
during which it “adopted resolutions aimed solely at silencing
Plaintiff and obstructing his IPRA request,” and “improperly
clos[ing its] November meeting after which [Defendant]
failed to minute its employee compensation decisions.”
Plaintiff requested that the court invalidate the “resolutions
[adopted at Defendant's] August 2019 meeting” and order
Defendant to hold a public meeting “to redress its actions
taken at the August and November 2019 meetings” and “to
describe and minute details of all employee compensation
actions after June 2019.” Partially persuaded, the court agreed
that Defendant did not comply with the OMA, but found that
“the evidence presented regarding exactly what actions were
taken in violation of the [OMA] that should be overturned
was unclear,” and the court therefore declined to invalidate
any resolution and declined to order Defendant to hold a
curative meeting. The court expressly declined “to redress any
alleged violations in the past” and instead ordered Defendant
to comply with the OMA in the future.

{3} On appeal, Plaintiff argues that (1) the court
misinterpreted the OMA by placing the burden of proof
on him—rather than on Defendant—to identify a specific
resolution adopted in violation of the OMA; (2) in any event,
he did prove as much; and (3) the court provided inadequate
relief because it should have ordered Defendant to hold “a
corrective special meeting” in compliance with the OMA
“to remediate [Defendant's] improperly closed meetings from
2019 to the present.” We address each argument in turn.
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A. Plaintiff Bears the Burden of Proof to Establish That
a Resolution was Adopted in Violation of the OMA
{4} Applying a de novo standard of review, see Strausberg
v. Laurel Healthcare Providers, LLC, 2013-NMSC-032, ¶ 25,
304 P.3d 409 (reviewing de novo “[w]hether the district court
[properly] allocated the burden of proof”); Trubow v. N.M.
Real Est. Comm'n, 2022-NMCA-044, ¶ 11, 516 P.3d 224
(reviewing questions of statutory construction de novo), we
conclude that the district court correctly placed the burden of
proof on Plaintiff.

*2  {5} The plain language of Section 10-15-3, read in
the context of established law, places the burden of proof
on the party seeking to invalidate a resolution based on a
public body's violation of the OMA. See Trubow, 2022-
NMCA-044, ¶ 11 (“The plain meaning rule requires a court
to give effect to the statute's language and refrain from further
interpretation when the language is clear and unambiguous.”).
To successfully invalidate a resolution under the OMA, it
must be shown that a “board, commission, committee or
other policymaking body” took or made a “resolution, rule,
regulation, ordinance or action” in violation of the OMA.
Section 10-15-3(A). And critically, “[e]very resolution, rule,
regulation, ordinance or action ... shall be presumed to
have been taken or made at a meeting held in accordance
with the requirements” of the OMA. Id. This statutory text
dovetails with fundamental principles that apply to civil
cases generally. The “party seeking a recovery ... has the
burden of proving every essential element of the claim,” UJI
13-304 NMRA, and “unless ... provide[d] otherwise, the party
against whom a presumption is directed has the burden of
producing evidence to rebut the presumption. But this rule
does not shift the burden of persuasion, which remains on the
party who had it originally.” Rule 11-301 NMRA. Applying
the plain meaning of the words used by our Legislature,
because Plaintiff brought the claim that certain resolutions are
invalid because they were adopted in violation of the OMA,
Plaintiff bore the burden of proving that Defendant violated
the OMA and that Defendant's resolutions were not taken in
compliance with the OMA. We are not persuaded that the
court misapprehended the law.

B. Plaintiff Improperly Challenges the Court's Finding
That He Did Not Establish Specific Resolutions That
Were in Violation of the OMA

{6} Plaintiff's argument that he proved specific resolutions
were adopted in violation of the OMA is, in effect, a challenge
to the district court's factual finding that he failed to do so.
This presents a question of substantial evidence, see Griffin
v. Guadalupe Med. Ctr., Inc., 1997-NMCA-012, ¶ 22, 123
N.M. 60, 933 P.2d 859, but Plaintiff fails to properly challenge
the factual finding on appeal and is therefore bound by that
finding now. See Rule 12-318(A)(3)-(4) NMRA (outlining
how to attack a finding on appeal “or the finding shall be
deemed conclusive”).

{7} Because we presume that the district court was correct,
Corona v. Corona, 2014-NMCA-071, ¶ 26, 329 P.3d 701, we
“will not search the record to find facts with which to overturn
the [district] court's findings.” Griffin, 1997-NMCA-012, ¶
20. Rather, the burden rests with the appellant to establish
error. Corona, 2014-NMCA-071, ¶ 26. To properly challenge
a factual finding on appeal, the challenging party “must
clearly indicate the findings that it wishes to challenge
and must provide this Court with a summary of all the
evidence bearing on the finding, including the evidence that
supports the [district] court's determination, regardless of
interpretation.” Aspen Landscaping, Inc. v. Longford Homes
of N.M., Inc., 2004-NMCA-063, ¶ 28, 135 N.M. 607, 92
P.3d 53. This Court is to “view[ ] the evidence in the light
most favorable to the finding below,” and the challenging
party must outline “why the ... evidence [unfavorable to
their challenge on appeal] does not amount to substantial
evidence.” Id. Failure to follow this procedure is fatal to the
party's challenge, see Rule 12-318(A)(3)-(4), and results in
the party being bound by the finding on appeal. See Griffin,
1997-NMCA-012, ¶ 7 (“The [district] court's findings not
properly attacked are conclusive on appeal.”).

{8} Plaintiff has not complied with this procedure. In support
of his challenge, Plaintiff cites several of his exhibits—
meeting minutes, agendas, and emails he wrote to Defendant
—as evidence of specific violative actions. Both parties are
silent as to whether this evidence is all that bore on the
court's finding. Even assuming it is, Plaintiff's challenge fails.
His one-sentence argument is: “In fact, Plaintiff did identify
several of Defendant's specific invalid actions (i[.]e[.],
holding improperly closed meetings, etc[.]) and some actions
taken therein.” Critically, he does not explain why all of the
evidence before the court “does not amount to substantial
evidence” supporting the court's finding. Aspen Landscaping,
Inc., 2004-NMCA-063, ¶ 28. Instead, Plaintiff focuses on

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030890846&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030890846&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030890846&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056163372&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056163372&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056163372&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2056163372&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1008477&cite=NMRCIVUJI13-304&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1008477&cite=NMRCIVUJI13-304&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1008497&cite=NMRREVR11-301&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997052490&pubNum=0000661&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997052490&pubNum=0000661&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997052490&pubNum=0000661&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1008498&cite=NMRRAPR12-318&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip)#co_pp_12f40000b0d36 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033156682&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997052490&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997052490&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033156682&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004616633&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004616633&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004616633&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1008498&cite=NMRRAPR12-318&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip)#co_pp_12f40000b0d36 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997052490&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997052490&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004616633&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004616633&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 


Wright, Walter 4/4/2025
For Educational Use Only

MARK JOHNSON, Plaintiff-Appellant, v. PINOS ALTOS..., Not Reported in Pac....

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 3

how select pieces of evidence could support the opposite, but
“[t]he question is not whether substantial evidence exists to
support the opposite result, but rather whether such evidence
supports the result reached.” N.M. Tax'n & Revenue Dep't
v. Casias Trucking, 2014-NMCA-099, ¶ 20, 336 P.3d 436
(internal quotation marks and citation omitted). Because
Plaintiff's challenge is inadequate, he is bound by the district
court's finding on appeal. See Martinez v. Sw. Landfills,
Inc., 1993-NMCA-020, ¶ 18, 115 N.M. 181, 848 P.2d 1108.
Therefore, the established facts on appeal are that Defendant
violated the OMA, but that Plaintiff did not prove “exactly
what actions were taken in violation of the [OMA] that should
be overturned.”

C. The District Court Did Not Abuse Its Discretion in
Selecting a Remedy
*3  {9} Plaintiff argues that the remedy chosen by the district

court—ordering Defendant to comply with the Act in the
future—was inadequate in two ways: that the OMA requires
a curative meeting because otherwise “it is impossible to
know whether other violations occurred” and that a writ of
mandamus is required. We are not persuaded.

{10} We begin by expressing our disagreement with Plaintiff
that the standard of review is de novo; we instead review the
remedy for abuse of discretion. The OMA grants the district
court jurisdiction “to enforce the purpose of the [OMA], by
injunction, mandamus or other appropriate order.” Section
10-15-3(C). We generally review the grant or denial of
injunctions and writs of mandamus for an abuse of discretion.
See Insure N.M., LLC v. McGonigle, 2000-NMCA-018, ¶ 7,
128 N.M. 611, 995 P.2d 1053 (reviewing the denial of an
injunction for an abuse of discretion); N.M. Found. for Open
Gov't v. Corizon Health, 2020-NMCA-014, ¶ 15, 460 P.3d
43 (reviewing the grant or denial of a writ of mandamus for
an abuse of discretion). It appears from the plain language of
Section 10-15-3(C) that this same standard of review applies
to the other type of relief allowed by the statute. Choosing
an “appropriate order” presumably involves the exercise of
discretion, and Plaintiff offers no reason for us to reject that
understanding of the statutory text. See State v. Ferry, 2018-
NMSC-004, ¶ 2, 409 P.3d 918 (“Discretion is the authority of
a district court to select among multiple correct outcomes.”).

{11} Plaintiff has not established how the court abused
its discretion in ordering future compliance. “An abuse of

discretion occurs when a ruling is clearly contrary to the
logical conclusions demanded by the facts and circumstances
of the case.” Sims v. Sims, 1996-NMSC-078, ¶ 65, 122 N.M.
618, 930 P.2d 153. Plaintiff argues that Section 10-15-3(B)
and New Mexico State Investment Council v. Weinstein,
2016-NMCA-069, 382 P.3d 923, require a curative meeting.
We disagree. Section 10-15-3(B) requires that “[a] public
meeting held to address a claimed violation of the [OMA]
shall include a summary of comments made at the meeting
at which the claimed violation occurred.” This creates a
procedural obligation if a public body holds a curative
meeting, but it does not require a public body to hold a
curative meeting. Nor does Weinstein, which instead gives
a public body the discretion to hold a curative meeting
to address past procedural defects. 2016-NMCA-069, ¶ 86
(stating that the failure to comply with the OMA “may be
cured by taking prompt corrective action” (emphasis added)
(internal quotation marks and citation omitted)).

{12} We also disagree with Plaintiff's argument that without
a curative meeting “it is impossible to know whether other
violations occurred.” Plaintiff had other ways of learning of
violations. The ordinary tools of discovery were available
to Plaintiff, see Rules 1-026 to -037 NMRA, and he used
them. And at trial he also had—and took—the opportunity to
question witnesses under oath. Critically, Plaintiff does not
explain why, even with the benefit of discovery and trial, a
curative meeting was the only way to reveal violations of
the OMA. See Elane Photography, LLC v. Willock, 2013-
NMSC-040, ¶ 70, 309 P.3d 53 (“We will not review unclear
arguments, or guess at what a party's arguments might
be.” (text only) (citation omitted)).

*4  {13} We decline to reach the merits of Plaintiff's next
argument—that mandamus is required—for several reasons.
First, we do not believe that Plaintiff preserved the argument.
See Rule 12-321(A) NMRA. He states that he preserved it
in his amended complaint filed on February 5, 2021, in his
proposed findings of fact and conclusions of law, and in
his motion to amend the court's order. But none of these
documents include an argument that mandamus is required.
We need not review unpreserved arguments. See Crutchfield
v. N.M. Dep't of Tax'n & Revenue, 2005-NMCA-022, ¶ 14,
137 N.M. 26, 106 P.3d 1273.

{14} Even if we were to ignore Plaintiff's failure to preserve
this argument, we would not address it on the merits because it
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is inadequately developed. Writs of mandamus are “a drastic
remedy,” Wallbro v. Nolte, 2022-NMCA-027, ¶ 19, 511 P.3d
348 (text only) (citation omitted), that “shall not” be given
“in any case where there is a plain, speedy and adequate
remedy in the ordinary course of the law.” NMSA 1978, §
44-2-5 (1884). The party requesting mandamus must prove
two elements: (1) that they have “a clear legal right to the
performance of the duty sought to be enforced” and (2)
that the duty is “ministerial.” Wallbro, 2022-NMCA-027, ¶
20 (text only) (citation omitted). Because Plaintiff has not
addressed either element, his argument is undeveloped, and
we decline to address it further. See Elane Photography, LLC,
2013-NMSC-040, ¶ 70.

II. IPRA
{15} Plaintiff requested information from Defendant about
individual members’ water usage and Defendant's finances.
Defendant timely replied, allowing Plaintiff to access some
of the financial information but withholding information
pertaining to the rest of the request, stating that Defendant
was a board of “volunteers, [who] are not well-versed in the
law” and that it was seeking legal advice. In the meantime, it
adopted a new policy that was purportedly intended to protect
its members’ personal information, pursuant to a federal law
inapplicable to Defendant. Plaintiff renewed his request a
few weeks later and asked for additional information on the
same topics as before. Defendant ultimately denied the rest
of Plaintiff's requests, citing its new policy and stating that
some of the information required Defendant “to create a very
detailed report” rather than producing a public record that
already existed.

{16} The court found that Defendant's denial of Plaintiff's
request “was unreasonable.” It noted that there was
“significant ... animosity between Plaintiff and ... Defendant's
[b]oard members,” and that although Defendant “may have
had some level of genuine interest in protecting [its]
members’ privacy in an increasingly intrusive world, it is
apparent to the [c]ourt that the animosity between the parties
was a significant factor in Defendant's refusal to provide
information to ... Plaintiff.” The court determined that “[t]he
information requested appears to have been readily available
to Defendant as a matter of normal business practice.”
It concluded that Plaintiff was entitled to the requested
information and to statutory damages of $4 for each day that
Defendant was out of compliance with IPRA.

{17} On appeal, Plaintiff takes issue with how the court
handled several of his proposed findings and conclusions.
Plaintiff relies on Britton v. Office of Attorney General,
in which this Court concluded in part that a finding of
“intentional, bad faith ... mean[s] the award might be towards
the higher end of the allowable range.” 2019-NMCA-002,
¶ 39, 433 P.3d 320. Plaintiff proposed that the court find
that “Defendant acted in bad faith by willfully violating ...
IPRA” and conclude that Plaintiff was entitled to $100 per
day. After the district court declined to adopt either proposal,
Plaintiff moved to amend the court's findings of fact and
conclusions of law, making the same proposals a second time.
The court again declined, and it refused to change the amount
of its award. On appeal, Plaintiff argues that the lack of an
explanation for refusing to find bad faith created a record
inadequate for our review and that the court's refusal to find
bad faith was not supported by substantial evidence. We are
not persuaded by either argument.

*5  {18} As to the first argument, we believe the record
before us is sufficient for our review. When, as in this case,
a bench trial is held, “the court shall enter findings of fact
and conclusions of law when a party makes a timely request.”
Rule 1-052(A) NMRA. “Findings of fact and conclusions of
law are insufficient to assist a reviewing court if they do not
resolve the material issues in a meaningful way.” Montoya
v. Medina, 2009-NMCA-029, ¶ 5, 145 N.M. 690, 203 P.3d
905 (text only) (citation omitted). Here, because Plaintiff
asked the district court to determine that Defendant acted
in bad faith, and the “failure to make a finding of fact is
regarded as a finding against the party seeking to establish
the affirmative,” In re Yalkut, 2008-NMSC-009, ¶ 18, 143
N.M. 387, 176 P.3d 1119, we understand the court to have
found that even though Defendant acted unreasonably, it did
not act in bad faith. Further, the district court's other factual
findings provide context regarding Defendant's motivations
and actions surrounding Plaintiff's request. Plaintiff presents
no argument to support the notion that these findings do not
meaningfully settle the material issues. See Montoya, 2009-
NMCA-029, ¶ 5.

{19} Instead, Plaintiff asserts that the court was required to
“enter a written statement clarifying the evidence relied upon

and reasons for the decision.”0F 1  Plaintiff relies exclusively
on an unpublished opinion in which this Court applied

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2053243594&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2053243594&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS44-2-5&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000036&cite=NMSTS44-2-5&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2053243594&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2053243594&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031338852&pubNum=0004616&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031338852&pubNum=0004616&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045580012&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045580012&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1008474&cite=NMRDISTCTRCPR1-052&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip)#co_pp_12f40000b0d36 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018428450&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018428450&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018428450&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015194231&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015194231&pubNum=0004645&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018428450&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018428450&pubNum=0004617&originatingDoc=Ib21170a0107911f0a21992c563c0b3ed&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip) 


Wright, Walter 4/4/2025
For Educational Use Only

MARK JOHNSON, Plaintiff-Appellant, v. PINOS ALTOS..., Not Reported in Pac....

 © 2025 Thomson Reuters. No claim to original U.S. Government Works. 5

the established principle that before a district court can
determine a defendant is competent to stand trial in a criminal
proceeding it must provide “a written statement clarifying the
evidence relied upon and reasons for the decision.” State v.
Garcia, A-1-CA-38335, mem. op. ¶ 1 (N.M. Ct. App. May 25,
2021) (nonprecedential). Garcia is not binding precedent, see
Rule 12-405(A) NMRA, and Plaintiff does not explain why
the approach taken in Garcia should apply in the context here:
a court in a civil case declining to find bad faith. See Elane
Photography, LLC, 2013-NMSC-040, ¶ 70. We are aware of
no basis for concluding that the district court erred by not
providing a more fulsome explanation of its reasoning.

{20} Turning to Plaintiff's second argument—that substantial
evidence does not support the district court's determination
that Defendant's violation was unreasonable rather than in bad
faith—we decline to review it on its merits. Plaintiff fails to
discuss all of the evidence before the court, “both favorable
and unfavorable.” See Aspen Landscaping, Inc., 2004-
NMCA-063, ¶ 28. Instead, Plaintiff selects facts and evidence
that he believes support a finding of bad faith. Specifically,
he highlights that the district court found that Defendant was
composed of “members [who] are minimally compensated
volunteers who received minimal training”; that Defendant
adopted its privacy policy as “a convenient mechanism
to attempt to block Plaintiff's [IPRA] request”; and that
Defendant “may have had some level of genuine interest
in protecting [its] members’ privacy.” Plaintiff concludes
that “[t]hese [f]indings do not provide substantial evidence
supporting the [d]istrict [c]ourt's implied conclusion of ‘no
bad faith.’ ” In its answer brief, Defendant outlines relevant
evidence that Plaintiff ignored, including that Defendant
thought the requested information was private, that Plaintiff's
request was the first IPRA request Defendant handled, and
that Defendant's members had no previous IPRA training.
Accordingly, Plaintiff does not mount a proper challenge of
the court's finding for substantial evidence. See id.

*6  {21} Further, of the evidence Plaintiff does discuss, he
does not explain “why the unfavorable evidence does not
amount to substantial evidence” even when viewed in the
light most favorable to the finding below. See id. Plaintiff

asserts that there was “ample evidence” that Defendant acted
in bad faith: that “Defendant was aware of its duties under
IPRA” as it read, but ignored, various attorney general
opinions that other mutual domestic water associations were
subject to IRPA; that “Defendant received legal advice
which provided no legitimate support for denying Plaintiff's
IRPA request”; and that Defendant shifted its defense in
denying Plaintiff's request from relying on its privacy policy
to arguing that it was not subject to IPRA in the first
place, even though it qualified as a “political subdivision”
under the Sanitary Projects Act, NMSA 1978, §§ 3-29-1 to
-21 (1965, as amended through 2017). But, as Defendant
demonstrates, such evidence arguably supports the court's
decision. Defendant argues it was not obligated to follow
the nonbinding attorney general opinions; it clarified that
its legal counsel was unable to provide “a firm answer, one
way or another” whether IPRA applied to Defendant; and it
asserted that being a political subdivision under the Sanitary
Projects Act does not automatically qualify it as a “public
body” subject to IPRA. Plaintiff does not explain how this
evidence—viewed in a light most favorable to the district
court's decision—falls short, and we will not develop such
an argument for him. See Elane Photography, LLC, 2013-
NMSC-040, ¶ 70. We therefore decline to further discuss
Plaintiff's substantial evidence argument.

CONCLUSION
{22} We affirm.

{23} IT IS SO ORDERED.

WE CONCUR:

JACQUELINE R. MEDINA, Chief Judge

KATHERINE A. WRAY, Judge

All Citations

Not Reported in Pac. Rptr., 2025 WL 991356
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Footnotes

1 Plaintiff also implies that the record is inadequate because the district court “confound[ed] fact with
conclusions of law in regard to statutory damages,” and Plaintiff cites the court's determination in its findings
of fact section that Defendant must pay $4 to Plaintiff for each day that Defendant was not in compliance with
IPRA, pursuant to Section 14-2-11(C). Such labeling is not binding on us, see In re McCain, 1973-NMSC-023,
¶ 5, 84 N.M. 657, 506 P.2d 1204, and so we may review an order with mislabeled findings and conclusions.
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